TALK ABOUT TALKING ABOUT CONSTITUTIONAL LAW
Some people talk, some people decide. Other people talk about deciding, and still other people talk about talking. Of course talking and deciding are interrelated, 1 but people tend to have a first love in these matters. This is true in my line of work. Although the title of "professor" designates us as talkers more than deciders (to the relief of countless citizens), there is plenty of diversity in what we discuss. For example, much scholarly effort has been devoted to constitutional decisions, including empirical studies of judicial behavior, recommendations on interpretive method, and consideration of institutional choice and design. Significant work also has been done on constitutional discourse, including studies of rhetoric in popular culture and in social movements, as well as proposals for conducting rational or otherwise constructive deliberation on constitutional questions.
To the extent that it remains one single thing, originalism now has a role in both decision theory and discourse theory. The former role is more familiar. We are accustomed to enthusiasts promoting originalism as a method of deciding constitutional questions, especially for judges. It can be used by other decision-makers, to be sure, but sound constitutional decisions had been the focus of originalist thinking, regardless. In contrast, some recent theoretical work on originalism departs from this tradition. Some theorists do not present their ideas about originalism as comprehensive advice for making decisions in identifiable cases. Instead they pursue originalism as a way to ascertain law's meaning in an isolated sense and without necessarily recommending much of anything in terms of case results, 2 or as a way to discuss constitutional values regardless of institutional location and without necessarily taking positions on today's contested issues. Theories of this kind are not well-designed to answer direct questions such as, "Is there a judicially enforceable federal constitutional right to same-sex marriage?"
If developed further in this direction, originalism might self-destructor, putting the thought more cautiously, the new versions of originalism might confirm an old criticism. A long-standing objection has been that, for one reason or another, the historical sources on which originalism relies cannot really dictate answers to interesting questions that people have about constitutional law in the United States today. 3 A darker suspicion sometimes follows: If one believes that originalism is plagued by indeterminacy, then one might conclude that people who use originalism to advocate particular constitutional positions are driven by the same kind of political commitments that they often claim to exclude from their analysis. What could have been a simple concern about whether originalism generates answers can turn into a conviction that originalists are deluded, hypocritical, or deceptive.
But this is no criticism of an originalism that has nothing to do with decisions. The above complaints are based on an alleged disconnect between originalism and some pattern of results -the indeterminacy complaint alleges that that there can be no pattern; the deception complaint alleges that there is a pattern dictated by politics. Or perhaps the shift in focus will be a loss of focus, with divisions remaining equally wide and the task of decision equally urgent. In this essay, I develop this skeptical attitude toward discourse theory and the new originalism. I will not show that discourse theorizing is necessarily wasteful, but I will offer uncomfortably mixed views on recent talk about talking about constitutional law. 4 My principal doubt involves whether a relatively loose constitutional discourse tends to increase the legitimacy of a political system. An inclusive discourse that allows for many possible answers to constitutional questions does sound friendly. But talk can accomplish only so much, and constitutional talk can raise the stakes of disputes in a way that discourages rather than encourages compromise, creativity, and trust. If a large domain for constitutional discourse crowds out nonconstitutional argument, participants in the political system may find themselves further divided, not united, by easy recourse to constitutional claims.
I. MORE CONSTITUTION TALK
Converting policy positions into constitutional arguments is a remarkable practice in the United States. "Constitutional" can mean several things but here I refer to supreme law, as in a trumping norm that cannot be beaten within the rules of legal argument. Having supreme law on your side is the power to overcome all other claims sourced in law. If people believe that they should abide by the law, it is also the power to make disagreement with you a source of shame or ethical crisis. Acting against your position must take the form of extralegal resistance, which is only occasionally valorized and more often a sign of danger to ordinary people. This helps explain why even the radical fringes of a society might engage in constitutional argument before invoking so-called higher law, let alone the virtues of law-breaking. Panther Party's second platform relied on the Second Amendment as a reason for black people to arm themselves in the face of police brutality. 6 Because this practice is so long-standing, deployed in the service of so many ideologies, and used in so many argument settings, investigating constitutional discourse as a generalized whole might be worthwhile.
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Interested scholars could carefully identify features of this practice that occur regardless of context but that distinguish it from nonconstitutional discourse. From there, we might better understand a significant part of our politics. Constitution talk probably does structure people's thinking to some extent. Mapping this form of discourse should help reveal how political participants communicate with each other, how their opinions are influenced by constitutional debate, and when the influence of such talk runs out. Various contributions have been made along these lines during the last thirty years and more. The notion of a deliberative democracy once attracted excitement, 8 a participatory democratic model vied for attention, 9 and the cool kids in constitutional theory moved outside the courtroom to study the external origins of acceptable constitutional arguments. 10 To the extent that institution-specific analysis in legal theory 11 underemphasizes such crossinstitution phenomena, discourse theory might be a welcome corrective. Jack Balkin's recent writings are illustrative. They draw from traditions in constitutional debate beyond the judiciary, and they recommend ground rules for the future. 12 Balkin wants participants to fit their arguments with the text of the Constitution of the United States, plus general principles that can be associated with that document. But otherwise, all bets are off. Discarding 6 "We believe we can end police brutality in our black community by organizing black selfdefense groups that are dedicated to defending our black community from racist police oppression and brutality. The Second Amendment to the Constitution of the United States gives a right to bear arms. We therefore believe that all black people should arm themselves for self defense." BLACK PANTHER PARTY PLATFORM AND PROGRAM ¶ 7 (Oct. 1966).
7 I do not mean that constitutional arguments are more common than other forms of argument in the United States; it seems clear to me that the opposite is true. 8 the jargon and shrinking an effusive argument into a few words, his recommendation is basically this: Divide the document into rules and standards, follow the rules, and leave the standards vague. 13 The Constitution means no less and no more, although it turns out that we all have a lot of "constitutional construction" to do after the document's meaning runs out. Vague constitutional standards are Balkin's special concern, and he emphasizes that we can be faithful to the original meaning of certain parts of the Constitution only by refusing to replace these standards with the specific expected applications of past generations. What those generations expected to happen after enactment is not necessarily what the vague parts of the enacted text mean, for us or for them. 14 Importantly, however, the original meaning of the Constitution is not the outer boundary of constitutional argument. True, Balkin contends that treating the Constitution as law requires fidelity to the document's original semantic meaning, which is sometimes a vague standard instead of a specific lesson. In those situations, claiming that the Constitution means something specific would be disregarding the document, not following it. But Balkin also knows that abstract standards will not provide clear answers to many contemporary disputes, and he wants constitutional discourse to deliver at least some of these answers. This is where "constitutional construction" comes into play.
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What is constitutional construction, exactly? Theorists sympathetic to the idea are still toying with various specifications, and there is no consensus on which institutions ought to be engaged in the practice. 16 For Balkin, 13 He also stresses "principles" but the difference between standards and principles is not terribly dramatic. Balkin's principles are values that must be considered but that are vague in their boundaries and in how they apply to particular circumstances. See BALKIN, LIVING ORIGINALISM, supra note 12, at __ (manuscript at 314-17 n. 12) (discussing rules, standards, and principles). . 15 See BALKIN, LIVING ORIGINALISM, supra note 12, at __ (manuscript at 103) (distinguishing "interpretation-as-construction" from "interpretation-as-ascertainment"). 16 See, e.g., RANDY E. BARNETT, RESTORING THE LOST CONSTITUTION: THE PRESUMPTION OF LIBERTY 118-23 (2004) (characterizing constitutional construction as principled gap filling to resolve cases after interpretation runs out, and indicating substantial judicial involvement); Keith E. construction is composed of today's conventional modes of constitutional argument and the results reached thereunder, minus the Constitution's original semantic meaning. Thus the entire range of arguments that lawyers, judges, and various advocates now use to make constitutional claims would remain available under his model. You could still rely on Supreme Court precedent; I could still rely on drafting history; we both could attempt to change the culture, the politicians, and the judges who decide constitutional questions. It is just that many of those efforts would be categorized as attempts merely to implement the Constitution's original meaning at a given point in time, instead of establishing the Constitution's original meaning for all time. So, absent formal amendment, the original meaning of the Constitution would remain stable -but the contemporary construction of grand phrases such as "equal protection of the laws" and grand concepts such as "separation of powers" could be contested during each generation and, at some point, repudiated. In this way, Balkin synthesizes one version of originalism with one version of living constitutionalism.
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Although mixing sources for constitutional argument is commonplace, not everyone practices constitutional debate in Balkin's way and so his effort has a live normative element. Some originalists might prefer to specify the meaning of vague clauses in accord with concrete historical examples, or at least follow the level of generality suggested by that history. Balkin opposes these positions. Some nonoriginalists might prefer to treat judicial precedent on par with any other source of supreme law, or at least give these decisions a strong presumption of correctness. Balkin opposes these positions, too. He wants to leave major constitutional questions underdetermined by constitutional meaning as a strategy for increasing the legitimacy of the system. 18 Supposedly, people will debate and disagree over constitutional norms without permanently splitting into camps of Red and Blue, camps that aim to establish sole proprietary rights to the Real Constitution. If we use the Constitution as a common language or source of authority that is not too restrictive, the argument runs, we might bridge several societal divisions: cultural divisions over values, status divisions between commoners and legal professionals, and intergenerational divisions between our judgment and ancient judgments. Each generation will fight over fundamental questions, but all sides may point to the Constitution at any time, and the losing side might have "faith" that the prevailing regime will be "redeemed" in due time.
II. TALK SKEPTICISM
A legitimating constitutional discourse might be a friendly compromise for a political community that should be held together, but proposals to achieve it arrive with complications. These complications arise even if we forget about the particular institutions in which constitutional decisions are made, and instead ponder how constitutional discourse might be formulated in more abstract terms. I raise three problems here. The first two involve pathologies that can arise from relatively loose versions of constitutional discourse, while the third applies to a conservative version of constitutional discourse that Balkin seems to endorse.
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A. The Domain Problem
Constitutional debate is not the only game in town. It might seem more significant, or more interesting, or more thrilling than other types of debate.
19 I put aside three other problems related to the health of our politics.
First, one might think that the character of constitutional discourse will influence how constitutional text is drafted going forward and that this influence should be defended. I will assume that new text via Article V or constitutional convention is not likely to happen with sufficient frequency to make ex ante drafting incentives important (an assumption that seems safe under loose versions of constitutional discourse, anyway).
Second and more significant, the character of constitutional discourse can have an effect on the formal amendment rate and, once again, one might fairly demand that any such effect be defended. A convincing defense would require a thorough comparison of Article V with other lawmaking procedures, which is not obviously the kind of analysis that excites discourse theorists. Third, one might think that most of the debatable constitutional questions are not very important to society's well-being. Balkin's version of constitutional discourse might well leave the most important features of the constitutional order untouched, such as the specific rules regarding the composition of Congress, while directing excessive attention to a few vague clauses and principles. See SANFORD LEVINSON, OUR UNDEMOCRATIC CONSTITUTION (2006). I will charitably assume that enforcement decisions regarding vague standards in the U.S. Constitution are socially significant, or that debate over those standards can have legitimating effects regardless of the social consequences following their enforcement.
Sometimes it is. But people constantly communicate with each other in nonconstitutional registers, even when debating issues that are intensely important to them. Constitutional argument is, in fact, an
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A major challenge for normative discourse theorists is identifying the correct domain for constitutional argument in relation to nonconstitutional argument. These two types of discourse should be considered together because, although they are distinguishable practices, the rules for one are likely to affect the shape of the other. The challenge is probably more complicated if we have to make an interpretation/construction dichotomy. In that case, discourse theorists must defend some particular mix of (1) argument over constitutional meaning, (2) argument over constitutional construction, and (3) argument over nonconstitutional policy. Can discourse theorists persuasively show which proportions of argument types are best? Can they explain the interrelationships between these types? Have they tried? As far as I know, the answer to these questions is "no." Constitutional discourse does seem meaningfully different from other kinds of discourse, at least insofar as a constitutional argument involves resort to norms that are confined to law but that have no superior within law. That said, figuring out how much constitutional argument is ideal for a political community of any significant scale is an extraordinarily difficult task. Even the more modest question whether we ought to have a bit more or a bit less constitutional argument is tricky. Large difficulties would persist even if we all agreed on the goal for setting the domain, such as maximizing legitimacy specified in some way. Overcoming these difficulties demands a reliable model of human psychology and behavior. The model must be sophisticated 20 I do not want to claim that these categories are easy to delineate or that they do not overlap, whether in terms of how people think about their arguments or how they express them. In private correspondence with me, Barry Friedman was right to warn about the difficulties involved in identifying different types of normative argument, at least as a functional matter. Nevertheless, the content of these arguments do differ, as I indicate below. They are meaningfully distinct genres, and they tend to be treated that way by discourse theorists.
enough to compare the effects of differing amounts and even types of constitutional claims on achieving the given goal. My sense is that no one has presented much more than speculation on these matters.
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At the same time, different versions of proper constitutional discourse will have different effects on the overall amount of constitutional argument. Take Balkin's version, which strives to leave open many fundamental questions for constitutional construction. He sees value in avoiding too much constitutional settlement. A predictable consequence, however, would be more constitutional debate than many other alternative versions of constitutional discourse. Balkin attempts to defend a spacious zone for constitutional construction in relation to constitutional meaning, but he does not offer any thoughts about the domain of constitutional argument in relation to nonconstitutional argument. He is working on one margin but his position implicates more than one. In fact, at least three dimensions of discourse are in play. By adopting the interpretation/construction distinction, theorists such as Balkin beg inquiry into the interactions among two forms of constitutional argument as well as nonconstitutional argument (which itself is separable into thinner slices). Claims regarding constitutional construction might gobble up any number of significant policy disagreements no matter how small we make the space for constitutional meaning.
The looser the discourse on constitutional construction becomes, the larger the resulting domain relative to nonconstitutional discourse, all else equal. Is that a desirable direction in which to move? Is it better than leaving everything that Balkin calls constitutional construction to so-called ordinary politics? How can we tell?
Suppose the goal is widespread acceptance of the political and legal order. Perhaps this is not the highest end for human institutions, but it is an understandable concern of constitutional theory.
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I would not quickly concede that discourse or debate necessarily promotes acceptance rather than hardening positions and increasing alienation. Under some circumstances and at some point, silence or separation helps settle things. But suppose 21 No doubt there is a floor on the domain of constitutional argument; someone will cast a claim in constitutional terms so long as the category exists and so long as compliance with law retains respectability. But recognizing the hardiness of constitutional assertions does little or nothing to justify some particular size or shape for the domain of such claims. 22 To be clear, simple psychological acceptance and sociological legitimacy are not Balkin's only concern. See BALKIN, LIVING ORIGINALISM, supra note 12, at __ (manuscript at 408-09) (distinguishing sociological, legal, and moral legitimacy otherwise. Suppose that human beings invariably respect each other more and accept defeat more gracefully after a good long talk. This conclusion would stretch the evidence on sociological and psychological legitimacy, 23 but let us be generous. We still must know the effect of constitutional talk before we can begin to evaluate various models for constitutional discourse.
We should ask whether the temperature of social conflict goes up or down when arguments are easy rather than difficult to convert into constitutional terms. One hypothesis is that more people will more easily buy into the system if they all have easy access to constitutional claims, which they may hope will prevail within a generation or two. 24 But there is no reason to leave that suggestion untested. A plausible competing hypothesis is that few people truly care much about events that will occur generations after their death, let alone merely possible events. Although people regularly talk about their care for future generations ("our children's children" and all that), it is difficult to find reliable evidence of personal sacrifice that is best explained by the desire to benefit the future. ? convenient doubts about climate change that developed once economic recession made immediate sacrifice for long-term gain more burdensome. For the political right, an illustration might be the convenient belief that Keynesian stimulus programs were necessary to prevent recession from turning into depression, whatever the cost in future debt burdens.
Yet another competing hypothesis would be equally devastating. Perhaps constitutionalizing arguments makes the stakes of a given dispute appear higher than otherwise. 26 And perhaps the perception of high stakes drives down the probability of compromise and trust. Although relevant empirical and experimental evidence is hardly consistent or conclusive, there is plenty of reason to believe that high-stakes questions often prompt people to fight harder and take fewer risks on innovative proposals for reconciliation. 27 One can hope that people concentrate on the public good when the problems they face escalate in importance, and this no doubt happens under certain conditions, but discourse theories ought to rest on more than optimism. The easy conversion of policy positions into constitutional claims might make the urge to prevail over others ever stronger. Supreme law would be at stake, after all. If all of this is true, any causal link between loose constitutional discourse and a cohesive political community would disappear. The polarizing effects could easily outrun the cohesive effects.
True, in its most extreme version, loose constitutional discourse probably would not increase the stakes of argument. Indeed the loosest imaginable constitutional discourse could eliminate the stakes entirely by eroding any difference with ordinary political argument. If every policy position could easily be recast as a viable constitutional argument at any point in time, it is unclear what would be gained from the label. An argument could not aspire to greater durability on account of its constitutional status, for instance; no one could win a constitutional argument for any measurable length of time. Characterizing your argument as constitutional might only signal strong feelings, or do nothing at all. However, neither Balkin nor others working on discourse theory seems to water down the significance of winning a constitutional argument that much. Balkin's suggestion appears to be that prevailing constitutional constructions should be less difficult to change than the Constitution's original meaning yet more difficult to change than nonconstitutional policy. This difference between construction and policy is not immediately apparent in Balkin's book; his subject is constitutional discourse, not nonconstitutional discourse. But this is the problem.
Finally, relatively loose standards for constitutional discourse might have other alienating and aggravating effects. Surely some advocates will use constitutional arguments strategically, knowing that some others will take their points more seriously in that form. As well, in attempting to prevent undesirable outcomes entailed by the constitutional arguments of others, objections that would have been cast in ordinary policy terms will more likely be translated into the language of constitutional law. Strategic and defensive uses of constitutional dialogue are not without social benefit; they generate useful information, for instance. Nonetheless, they seem to include a kind of cost to which discourse theorists should be sensitive. These practices involve opportunism and the embrace of arguments that do not reflect the honest feelings of their proponents. In a significant sense, they are inauthentic. It is worth wondering whether a loose constitutional discourse that is inflated by strategic uses can produce a more cohesive political community, to say nothing of a community whose cohesion is morally justified. 28 Ordinarily, language is not the kind of common resource that can be overused. But the kind of language envisioned by constitutional discourse theorists might well be too attractive for the social good.
Nationalists and patriots, if no others, might be tempted to cite the United States as evidence that loose constitutional discourse works. This country has not split apart despite significant diversity and fundamental disagreementnot for more than a century, anyway. The Constitution is indeed a unifying icon, despite or because its details are not widely known. 29 In addition, 28 I have in mind a connection to John Rawls's idea of public reason derived from an overlapping consensus of comprehensive doctrines, see JOHN RAWLS, THE LAW OF PEOPLES 132-40 (1999); JOHN RAWLS, POLITICAL LIBERALISM 136-37 (1996), which might not, in fact, be adequate to the task of achieving sociological legitimacy in a diverse society insofar as people feel alienated from the public reasons available to them. 29 See MICHAEL KAMMEN, A MACHINE THAT WOULD GO OF ITSELF 3 (1986) (" [F] or almost two theorists such as Balkin are not asking for constitutional debate to change in a radical way. And, compared to some originalists, Balkin might be allotting far more territory to constitutional construction than to the even higher stakes domain of constitutional meaning. On the other hand, only those who are satisfied with today's levels of political friction and polarization will take the United States as a success story on legitimacy. Cautionary tale might be the more fitting description. An unresolved question, moreover, is how best to maximize particular values such as political legitimacy with the least social dysfunction possible. Normative discourse theorists who accept the status quo are not demonstrating that we cannot do better. To do that, they will have to show that the character of constitutional debate cannot be changed by design, that such change would be too costly, or that change is unneeded because we happen to have the optimal mix of constitutional and nonconstitutional debate. Good work remains undone on each point.
B. The Variance Problem
A second problem has the same source as the domain problem. A loose constitutional discourse will not only attract a large number of policy arguments, it will encompass many conflicting viewpoints as well. Indeed, a socially important mission for normative discourse theory is building forums in which people with different views may understand and peacefully converse with each other. Therefore, the common "language" must be quite thin. It must not commit any of the (desired) participants to any of the contested positions that they happen to hold. As the variance in opinion that must be accommodated becomes higher, the rules of discourse must become thinner. To the extant that an inclusive model of constitutional discourse is advocated as a constructive response to ideological diversity, the model cannot be very confining in terms of acceptable constitutional positions.
At the same time, there will be losers. Many of them. Decisions will be made that privilege one constitutional position over another, at least in the short run. Hence the decision to forgo health insurance will be sheltered from legislative prohibition, or instead subject to legislative policy choices, or even abolished to support a constitutional right to health care. The decision to terminate a pregnancy will be sheltered from legislative prohibition, or instead subject to legislative policy choices, or even criminalized as a matter of constitutional law to avoid underinclusive murder statutes. These are only some conceivable constitutional positions that would be accommodated within a loose discourse. They cannot all prevail at the same time. Someone will lose (even if discourse theorists do not specify how the constitutional decision will be made). Now we have a hitch in the peacemaking function of loose constitutional discourse. None of the losers can be convinced that they ought to accept their losses just because they accept the Constitution. Constitutional law, however supreme, would have no such persuasive force. The open dialogue was designed to avoid precisely this power. To be sure, there are reasons to doubt that many people stop fighting for their positions when other people tell them that the Constitution is against them. I am sympathetic to those doubts. But any such pacifying effect seems to be sacrificed by loose constitutional dialogue. We are left to wonder what legitimating value losers will assign to the message not that they were wrong about the true meaning of the Constitution, but rather that participants in the debate all began with the same indeterminate resources for legal argument. What difference can that make? Will it make acquiescence more likely or more justified because the result was not predetermined or not predictable?
Lotteries sometimes garner support on these grounds, 30 but law covers both more and less of the territory in which randomized social decisions are defensible. Although it might be a calming sign of respect when political opponents use the same constitutional language, this is not always true. Boxers mimic handshakes at the beginning of their bouts without eliminating an ensuing brutality. Even if we think that tagging shared cultural elements has a unifying effect, it is not obvious why the effect would be greater or different than saluting the flag or tipping hats before the debate begins. Perhaps constitutional lingo is a fairly elaborate way of sending those signals, which could be jettisoned for purposes of simplification. Personally, I am not confident of this view but neither can I find obvious evidence on the other side. Serious discourse theorists should grapple harder with the mechanisms of legitimacy before concluding that the ability to formulate a vast spectrum of arguments in originalist terms will make any difference.
31
Pointing to roughly equal chances in the short run is not the only way to promote a loose constitutional discourse, however. Another way to win the allegiance of today's losers is by emphasizing the long run. Constitution are supposed to be vulnerable over time. Once participants in constitutional debate understand that any constitutional construction can be reformed with sustained argument and political mobilization, that only a partial framework for politics and government is even arguably fixed, then losers might have hope of turning the tables. For similar reasons, winners might be more restrained within a system of loose constitutional dialogue. They cannot be sure of lasting victory. They might have to prepare for life on the outskirts of political power.
If this sounds like rotation in office under conditions of electoral competition, it should. 33 Essentially the same arguments can be made that competitive elections with organized political parties can increase sociological legitimacy to sustainable levels. The resemblance ought to prompt us to ask again about the added value of loose constitutional discourse, especially insofar as it holds out the promise of change through the channels of politics. Constitutional constructions are, at least in part, the products of popular opinion, social movements, and interest groups acting with and through officeholders, policy agendas, and program design. One of the contributions of constitutional discourse theory is a reminder that ordinary politics and constitutional law are inseparable practices. The more these two practices are connected, however, the less special legitimizing force loose constitutional discourse can possibly have.
Elections, however, take place in much shorter increments. Constitutional dialogue is ordinarily not modeled to have any such immediate effect, as I indicated above. Recognizing that change in constitutional constructions generally takes much longer and much more effort than change in ordinary policy opens up challenging questions about the relationship between the pace of legal change and the level of system legitimacy. Is it more soothing to think that your loss is reversible in the next election cycle, or in the next generation? If the response is that constitutional victories are supposed to be more entrenched than other political victories, and so constitutional losers rightly can be asked to wait, then I think the losers' reply will be that a loose constitutional dialogue minimizes the difference between constitutional and ordinary political victories. A dialogue loose enough to encompass the positions of a diverse political community implies that many if not all significant political victories can be recharacterized as constitutional commitments -and vice versa. One side's constitutional victory will be 33 another side's ordinary political victory, and possibly an illegitimate one at that. And so we might hope that people keep singing the national anthem or start sporting flag pins to show membership in the same political community, and avoid the trouble of translating their arguments into a constitutional language that risks encompassing too much and accomplishing too little.
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C. The Conservatism Problem
Certain versions of constitutional dialogue are not nearly as inclusive as the above concerns suggest. The acceptable outcomes from constitutional dialogue can be limited to what seems normal, or mainstream, or nondisruptive. If what started as a big tent gets smaller, there is the possibility for greater guidance on particular constitutional questions. This might be counted as a gain. But any advantage from clarity comes with the disadvantage, once again, of losing the losers' allegiance to the system. This risk is quite difficult to eliminate. It will arise from those who object to the narrowed set of acceptable outcomes and also from those who more generally oppose a conservative version of constitutional dialogue. While loosening the dialogue might garner more signatories, making the dialogue more outcomedeterminative will multiply its opponents. 34 Balkin's work, in the end, exemplifies this more conservative option. Each application of his text-plus-principle approach -to the privileges or immunities clause, to the equal protection clause, to the commerce clauseis a defense of some part of the status quo. 35 If you felt uneasy about the ability of conventional constitutional analysis to unleash the federal government against the Great Depression and Jim Crow, and also to condemn school segregation and abortion regulation, text-plus-principle is supposed to place those outcomes in respectable legal standing. If instead you were comfortable with any of the opposite outcomes, Balkin's analysis can only make you feel uncomfortable (or unmoved). His conclusions are not presented as reasonable possibilities. They are the product of extensive argument designed to convince the reader of one particular conclusion after another, so long as the reader takes this form of constitutional discourse as given.
But I doubt that anyone will, and Balkin is not asking for that sort of charity. His argument for his form of constitutional discourse rests on its ability to bring people into the fold. The argument is supposed to be a response to the risk that people will further divide, polarize, and smash into or spin away from each other. Today, however, there is no consensus that expansion of the regulatory and welfare state represented by the New Deal and the Great Society is constitutionally permissible. If the goal is to convince people that text-plus-principle dialogue is able to produce mutually exclusive constitutional outcomes, one would like to see the method used to produce unorthodox results. If the method is not capable of achieving thisif it cannot be used to generate conflicting answers to significant constitutional questions but instead only offers the possibility of serious change over generations -then adherence becomes far more costly to millions of people making choices now.
In application as opposed to theory, Balkin's text-plus-principle might not be well-designed for generating serious indeterminacy and perhaps better suited to validating the status quo against reform campaigns with short time horizons. In that case, this roughly defined model for loose talk about the Constitution which seemed so ideologically inclusive will function as a conservative demand that advocates of change slow down. The restraints on constitutional discourse which seemed so modest will become quite serious. And the implications for today's constitutional decisions will become quite clear. Even if the Constitution's original meaning remains radically loose, constitutional construction can take back almost all of the slack. That new constitutional constructions are easier to achieve than success in the nearly dormant Article V amendment process will be little comfort to those Americans who believe that the existing system has abandoned the Real Constitution. To them, constitutional construction probably seems like the problem, not the solution.
CONCLUSION
Much of the foregoing has been critical. I would like to close on a note of humility. Dealing with fundamental disagreement is not easy. It is almost certainly a problem that must be managed rather than solved. The difficulties are so deep that many ideas on the matter are better than few, and therefore we can welcome the efforts of Balkin and other discourse theorists. At the same time, they are only part of a larger intellectual community interested in when and why people accept decisions with which they disagree. Prominent scholarship on legitimacy has yet to deliver a comprehensive answer on the particular conditions for acceptance. 36 Specialists in human behavior are
